UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

TRANSPORT ROBERT (1973) LTEE.,
et al.,
Plaintiffs,
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U.S. | MM GRATI ON AND )
NATURALI ZATI ON SERVI CE, et al., :

Def endant s.

VEMORANDUM

Ni net een Canadi an trucking conpanies, frustrated by
the Imm gration and Naturalization Service's refusal for nmany
years to provide guidance on what Canadi an truckers nmay and
may not do while driving in the United States on B-1 business
visas, sued for a judicial declaration of what the rules are
in a nunber of situations and scenarios. On March 29, 2002, |
granted defendants' nmotion to dism ss and denied plaintiffs'
nmotions for summary judgnent, after concl udi ng that
declaratory relief is not available to answer questions about
scenarios. This nmenorandum sets forth the reasons for that
order.

Backgr ound

In the last two decades, the trucking industry has
conme to rely heavily on internediate distribution warehouses
and just-in-tinme delivery as their custonmers have changed

their storage practices. The U S. Custonms Service and the



(now defunct) Interstate Commerce Comm ssion acknow edged
t hese changes with regard to trucking equi pnent and cargo

involved in interstate and international transportation, see

e.g., 19 CF.R 88 10.4l1la(f), 10.4l1la(g), 123.14(c)(1); aker

OCats Co. — Transportation Wthin Texas & California, 4 |.C.C

2d 1033, 1043-45 (1987), but the Imm gration and

Nat ural i zati on Service has not nmade correspondi ng changes in
its rules for Canadian truck drivers who enter the United
States on B-1 business visas.! |INS pronul gated regul ations
for Canadian truck drivers in 1989 and 1994, pursuant to the
U. S. - Canada Free Trade Agreenent and the North American Free
Trade Agreenent, but the plaintiffs have been attenpting
unsuccessfully for the | ast seven years to obtain additional

gui dance on those rules.?

1 A B-1 business visitor is "an alien (other than one
com ng for the purpose of study or of performng skilled or

unskilled labor ...) having a residence in a foreign country
whi ch he has no intention of abandoning and who is visiting
the United States tenporarily for business ...." 8 U S.C

§ 1101(a) (15)(B).

2 The current regul ations describe visitors who may enter
the U S. on B-1 business visas and work as "transportation
operators” under NAFTA as those "transporting goods or
passengers to the United States fromthe territory of another
Party or | oading and transporting goods or passengers fromthe
United States to the territory of another Party, with no
unl coading in the United States, to the territory of another
Party, with no unloading in the United States, to the
territory of another Party. (These operators nmay nake
deliveries in the United States if all goods or passengers to
be delivered were |loaded in the territory of another Party.
Furthernore, they may load fromlocations in the United States
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In 1995, plaintiff Transport Robert (1973), Ltee.,
received a letter fromthe Chief of Noni nm grant Branch
Adj udi cations stating that Transport Robert's Canadi an drivers
woul d not be permitted to transport Canadi an- manuf act ur ed
paper fromthe conpany's M chigan distribution warehouse to
other points in the United States. The conpany sued under the
Adm ni strative Procedure Act. The INS responded that the
|l etter was not final agency action and that Transport Robert
woul d have to present a driver at the border, who would be
denied entry for attenpting "cabotage" within the United
States, and then challenge the denial of entry.3® A denial of
entry under such circumstances has serious consequences for a
driver, who can be excluded fromthe United States until his
or her case is resolved. Judge Sporkin agreed that the INS
letter was not a final agency action, but he described the
agency's insistence that chall enges be brought on an

i ndi vi dual basis through the exclusion process as

if all goods or passengers to be |oaded will be delivered in
the territory of another Party. Purely donestic service or
solicitation, in conpetition with the United States operators,
is not permtted.)"” 8 CF.R 8 214.2(b)(4)(i)(E)(1).

3 INS procedures have since changed to provide for an
"expedited removal " at the border, with [imted judicial
revi ew avail abl e under 8 U.S.C. 8§ 1252(e)(2) and (e)(3), and
for full-blown renoval proceedi ngs agai nst aliens who are
caught in the United States violating the conditions of their
non-i mm grant status, with nore extensive judicial review
under other provisions of 8 U.S.C. § 1252. See 8 U.S.C. 88
1225(b) (1), 1227(a)(1)(C.



"unaccept abl e and i ndeed, unconscionable at this tine in this

nation's history." Transport Robert (1973) lLtee v. United

States Immgration & Naturalization Serv., 940 F. Supp. 338,

342 (D.D.C. 1996).

Subsequently, rather than subject one of his drivers
to exclusion, Claude Robert, owner of Transport Robert,
presented hinself at the border as a test case. He spent nore

than five years appealing the INS decision. Robert v. Reno,

2002 W. 59670, 25 Fed. Appx. 378 (6th Cir. Jan. 10, 2002).
Whil e the appeal was still pending, Transport Robert and
ei ght een ot her conpani es brought this suit. Since INS stil
had i ssued no guidance (let alone final agency action that
could be challenged directly if unfavorable to the
plaintiffs), the suit seeks declaratory judgnments on nine
di fferent scenari os:
. t he use of another Canadian as a relief driver
while en route to a United States destination;
. switching trailers with another Canadi an driver
when both are making deliveries in the United
States or both in Canada;
. several types of "deadheading," or driving enpty
trailers between points within the U S. or back

to Canada; and



. four types of intra-U.S. noves, including taking
one trailer from Canada to a United States
war ehouse, and then a second trailer of Canadi an
goods fromthe warehouse to its final U S.
destinati on.
Cl aude Robert lost his individual case in January
2002 when the Sixth Circuit held that INS s interpretation of
8 CF.R 8 214.2(b)(4)(i)(E)(1) was entitled to deference.
Id. A nmonth later, plaintiffs' counsel |earned that, back in
Sept enber 2001, I NS had pronul gated a new chapter in its field
i nvestigators' handbook concerning truckers on B-1 business
visas.* The parties now agree that the handbook addresses
nearly all of the plaintiffs' scenarios — but the INS
mai ntai ns that the handbook is nmerely informal policy guidance
and is not subject to judicial review
Anal ysi s
Most federal agencies have accepted and seemto
understand that they exist to serve the public. The INS,
however, exhibits quite a different attitude, at least to the
non-U. S. public, and its position in this case gives new
meaning to the term bureaucratic frustration. The INS insists

that determ ning which trucking activities are legal is so

4 He found a posting concerning the new gui dance on the
American I mm gration Lawyers Associ ati on website.
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intensively fact-specific that the only way to make
authoritative decisions is through one-by-one excl usion
adj udi cations. Yet it now takes the position that its field
i nvestigators' handbook makes the plaintiffs' clains noot —
even though the INS did not bother to informthe plaintiffs or
the Court, |let alone the broader trucking industry, of the new
gui dance chapter's existence. The agency also fiercely
resists the idea of issuing advisory adjudications, refusing
to follow the | ead of agencies such as the Internal Revenue
Service and the Custons Service, which |ong ago established
expedited processes for obtaining agency gui dance in advance
of proposed courses of action. See 26 C.F.R § 601.201; 19
C.F.R 88 177 et seq.

The INS' refusal to work with parties who are in
good faith attenpting to determ ne and conply with Anerican
| aw seens contrary to the spirit of NAFTA and is needl essly
wast eful of the resources of the courts, the plaintiffs, and
the INS itself. Even when the agency has provided gui dance
such as the handbook, it has appeared "to hide behind

justiciability as a neans to avoid review." Transport Robert

(1973) Ltee v. United States Immgration & Naturalization

Serv., 940 F. Supp. 338, 342 (D.D.C. 1996).
Nevert hel ess, a declaratory judgnent is

i nappropriate in this case. The Declaratory Judgnment Act does



not waive the sovereign immunity of the United States

governnment, Progressive Consuners Fed. Credit Union v. United

States, 79 F.3d 1228, 1230 (1st Cir. 1996); Benvenuti v. Dep't

of Defense, 587 F. Supp. 348, 352 (D.D.C. 1984),5 and may not

be used "to preenpt and prejudice issues that are commtted
for initial decision to an adm nistrative body or special

tri bunal any nore than [declaratory judgnment actions] wll be
used as a substitute for statutory nmethods of review...
Responsibility for effective functioning of the admnistrative
process cannot be thus transferred fromthe bodies in which

Congress has placed it to the courts.”™ Pub. Serv. Conmm n of

Uah v. Wcoff Co., 344 U S. 237, 246-47 (1952). Even where

there are no sovereignty or separation of powers concerns, the
Act does not authorize courts to render advisory opinions

telling parties what the | aw woul d be based upon "a

hypot hetical state of facts.” Aetna Life Ins. Co. v. Haworth,

300 U. S. 227, 241 (1937); Ashwander v. Tenn. Valley Auth., 297

U S. 288, 325 (1936).
Even if this case were justiciable, a declaratory

j udgnment woul d not be an appropriate use of the Court's

5> The Admi nistrative Procedure Act does waive sovereign
immunity to allow courts to review final agency actions and to
i ssue declaratory judgnents and other equitable relief,
Hubbard v. Environnental Protection Agency, 949 F.2d 453, 462
(D.C. Cr. 1991), but plaintiffs bring this case directly
under the Declaratory Judgnent Act and not under the APA.
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di scretion. Wlton v. Seven Falls Co., 515 U S. 277, 286-87

(1995). The plaintiffs are seeking to have the Court rule on
a wide variety of hypothetical situations which would
"necessarily involve[ ] extensive judicial promnulgation of
definitive standards best reserved to the expertise of the

[admi ni strative agency]," WJ. Dillner Transfer Co. V.

McAndrew, 226 F. Supp. 860, 863 (WD. Penn. 1963),
particularly since judicial deference is especially
appropriate in the immgration context because the courts are
not well -equipped to take primary responsibility for assessing
the political and foreign relations repercussions of new

st andar ds. | nmigration & Naturalization Serv. v. Aguirre-

Aguirre, 526 U S. 415, 425 (1999). The Decl aratory Judgnment
Act does not authorize this Court to conpel final agency
action or to pronulgate rules or issue advisory adjudications

under its own authority.

JAVES ROBERTSON
United States District Judge
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ORDER

Havi ng considered the parties' briefs and oral
argunments, it is this __ day of March 2002

ORDERED t hat defendants' notion to dism ss the

conplaint [#31] is granted. And it is

FURTHER ORDERED t hat plaintiffs' notions for sumrmary

j udgnment [#26, #48] are deni ed.

A menorandum wi Il foll ow.

JAMES ROBERTSON
United States District Judge
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